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Launch Event of Swiss Open Source Study 2024

 Wednesday, 26 June 2024 

13.30–17.30 Uhr at Red Hat, Europaallee, Zürich

 Study with CH Open, swissICT and BFH

 Short presentation of authors and discussion 

with the audience: Adfinis, APP, ti&m, IWF, 

Typo3, Stepping Stone AG, Microsoft, Puzzle ITC, 

Red Hat, SBB

 Free registration on BFH IPST website

Soon being published: Swiss Open Source Study 2024

5https://www.bfh.ch/wirtschaft/de/aktuell/fachveranstaltungen/open-source-studie-24/  

https://www.bfh.ch/wirtschaft/de/aktuell/fachveranstaltungen/open-source-studie-24/
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1. Open source in Swiss government

2. Short history of the EMBAG law

3. Important elements of the new law

4. Discussion

Agenda

6
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Open Source in City and Canton of Bern

Der Bund, 3. September 2018  https://www.derbund.ch/bern/eigennuetzige-softwaregeschenke/story/16408835

https://www.derbund.ch/bern/eigennuetzige-softwaregeschenke/story/16408835
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OpenLayers 6 Development by Swisstopo

https://www.geo.admin.ch/de/news/aktuell.detail.news.html/geo-internet/news2019/news20190115.html

https://www.geo.admin.ch/de/news/aktuell.detail.news.html/geo-internet/news2019/news20190115.html
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Example of a recent public procurement tender: (but not below the new law)

 “The copyright of the newly developed source code will be transferred to the city 

of Bern. The offering company will offer the solution under a suitable open 

source license on the GitHub account of the city of Bern for publication.”

 “The open source license for publication is a copyleft license (EUPL, AGPL, etc.)”

 “The offering company has experience

with the development and publication 

of open source software”

 “The offering company declares its 

readiness to take over the open 

source community management”

Good Practice of Procurement of Open Source Capabilities

Procurement ID 235484 by the city of Bern, 5th August 2022 https://intelliprocure.ch/projektsuche/235484/1278557 9

https://intelliprocure.ch/projektsuche/235484/1278557
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3 Swiss Open Source Success Stories

https://openrailassociation.org 

https://caluma.io 

https://inosca.ch 

https://www.bit.admin.ch/bit/en/hom

e/themes/stories/covid-zertifikat.html 

https://www.brz.gv.at/presse/Gruener-

Pass-App.html 

COVID-19 Certificate

10

https://openrailassociation.org/
https://caluma.io/
https://inosca.ch/
https://www.bit.admin.ch/bit/en/home/themes/stories/covid-zertifikat.html
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Overview of Swiss Organizations releasing Open Source

11https://ossbenchmark.com/institutions

https://ossbenchmark.com/institutions
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Overview of Federal Government releasing Open Source

12https://ossbenchmark.com/institutions

https://ossbenchmark.com/institutions
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Report on Data Colonialism, Strategy on Digital Sovereignty

https://www.unibe.ch/redirects/datacolonialism

https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20224411 

13

https://www.unibe.ch/redirects/datacolonialism
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Berner Fachhochschule | Haute école spécialisée bernoise | Bern University of Applied Sciences

1. Open source in Swiss government

2. Short history of the EMBAG law

3. Important elements of the new law

4. Discussion

Agenda
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Release of Open Source Software

https://publiccode.eu  

https://publiccode.eu/
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▶ How can government agencies efficiently 

and target-oriented jointly develop software?

▶ 30-page EU publication of 2017

▶ Contains 10 recommendations for action:

1. organizational,

2. legal, 

3. technical and

4. communication aspects

Sharing and Reuse of Software

https://joinup.ec.europa.eu/sites/default/files/custom-page/attachment/2017-10/sharing_and_reuse_of_it_solutions_framework_final.pdf

https://joinup.ec.europa.eu/sites/default/files/custom-page/attachment/2017-10/sharing_and_reuse_of_it_solutions_framework_final.pdf
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In the beginning there was...

However, OSS in the Swiss Government: Dark Past

….nothing.

 Swiss Law did not regulate 

the development, use and 

distribution of OSS.

 Legal uncertainty

17
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Q: «Can the public sector develop and distribute OSS?»

OSS in the Swiss Public Sector: Controversy

… hold my 

beer.

Yes, of 

course!

18
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 In 2011 a politician asked: «How can 

release of open source software by 

promoted by government?»

 Swiss Federal court wanted to publish 

its own solution «OpenJustitia» as open 

source software for regional courts

 But local IT company Weblaw was afraid 

of governmental competition

 Critical politician asked: «Why does the 

Federal court destroy business of a 

local IT company (with open source 

software)?»

Political Dispute

https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20113379

https://www.parlament.ch/de/ratsbetrieb/suche-curia-vista/geschaeft?AffairId=20124273

19

https://www.openjustitia.ch/
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Can the government develop and distribute OSS?

First legal opinion in 2014: 

 Free distribution of public software is an 

economic act that leads to market distortions.

 Allowed only, if:

1. Legal basis 

2. Proportionate (i.e. «necessary»)

  Open sourcing is not in line with the principle 

of competitive neutrality: prohibited

https://www.news.admin.ch/NSBSubscriber/message/attachments/37015.pdf 20

https://www.news.admin.ch/NSBSubscriber/message/attachments/37015.pdf
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Second legal opinion 2017:

 Open licensing is not an economic act 

→ auxiliary service

 Does not distort the market

 Does not need a legal basis 

Open sourcing is in line with the 

principle of competitive neutrality: 

allowed

Can the Public Sector develop and distribute OSS?

https://www.kaio.fin.be.ch/content/dam/kaio/dokumente/de/startseite/themen/rechtliche-

grundlagen/gutachten/gutachten%20zu%20oss%20kanton%20bern.pdf

21
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First ‘open source law’ from canton of Bern

22https://www.be.ch/de/start/dienstleistungen/medien/medienmitteilungen.html?newsID=e4464584-f48b-3c37-a6c5-

4582723d5c13 https://www.inside-it.ch/post/kanton-bern-will-open-source-pionier-werden-20200623

https://www.be.ch/de/start/dienstleistungen/medien/medienmitteilungen.html?newsID=e4464584-f48b-3c37-a6c5-4582723d5c13
https://www.be.ch/de/start/dienstleistungen/medien/medienmitteilungen.html?newsID=e4464584-f48b-3c37-a6c5-4582723d5c13
https://www.inside-it.ch/post/kanton-bern-will-open-source-pionier-werden-20200623
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Release of OSS was voluntary in the initial EMBAG version

23https://www.admin.ch/gov/de/start/dokumentation/medienmitteilungen.msg-id-81580.html

https://www.admin.ch/gov/de/start/dokumentation/medienmitteilungen.msg-id-81580.html
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CH Open’s improvements within «Vernehmlassungsprozess»

24https://www.ch-open.ch/wp-content/uploads/2021/03/2021-03-26-EMBaG-Vernehmlassungsantwort-CH-Open.pdf

https://www.ch-open.ch/wp-content/uploads/2021/03/2021-03-26-EMBaG-Vernehmlassungsantwort-CH-Open.pdf
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Release of OSS was recommended in second EMBAG version

25https://www.admin.ch/gov/de/start/dokumentation/medienmitteilungen.msg-id-87454.html

https://www.admin.ch/gov/de/start/dokumentation/medienmitteilungen.msg-id-87454.html
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Parldigi members of the parliament

Franz Grüter

Nationalrat SVP, Luzern

Min Li Marti

Nationalrätin SP, Zürich

Gerhard Andrey

Nationalrat Grüne, 

Fribourg

Corina Gredig

Nationalrätin GLP, 

Zürich

Matthias Michel

Ständerat FDP, Zug

Nik Gugger

Nationalrat EVP, Zürich

Dominik 

Blunschy

Nationalrat Mitte, 

Schwyz

https://www.parldigi.ch/de/mitglieder/ 26

https://www.parldigi.ch/de/mitglieder/
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Political topics of Parldigi

Open Source 

Software

Open Data

Open GovernmentOpen Access Open Standards

Open Content Open Internet

https://www.parldigi.ch/de/ueber-parldigi/ 27

https://www.parldigi.ch/de/ueber-parldigi/
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Partners and associations of Parldigi

https://www.parldigi.ch/de/partner-gaeste/ https://www.parldigi.ch/de/traegerschaften/

https://www.parldigi.ch/de/partner-gaeste/
https://www.parldigi.ch/de/traegerschaften/
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Lobbying from Parldigi to the members of the commission

29https://www.parldigi.ch

https://www.parldigi.ch/
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Federal Council & Council of States vs. National Council

30https://www.parlament.ch/centers/eparl/curia/2022/20220022/S5%20D.pdf

https://www.parlament.ch/centers/eparl/curia/2022/20220022/S5%20D.pdf
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Final compromise between the two commissions

31https://www.parldigi.ch

https://www.parldigi.ch/
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Federal Council & Council of States vs. National Council

32https://www.parldigi.ch/de/embag/

https://www.parldigi.ch/de/embag/
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 So what did the Swiss federal 

government do?

Create a legal basis anyway

 The «Federal Law on the Use of 

Electronic Means for the Fulfillment of 

Governmental Tasks» (EMBAG)

 Contains a mandatory requirement for 

OSS for public bodies!

Paradigm-Change: Legal Base for Mandatory OSS

https://www.fedlex.admin.ch/eli/fga/2023/787/de 34

https://www.fedlex.admin.ch/eli/fga/2023/787/de
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OSS mandatory as a general principle

Article 9 para.1:

 The public bodies subject to this law shall disclose the source code of software 

that they develop (or have developed by third parties).....

 … unless the right of third parties or security related reasons preclude this.

Mandatory Requirement for OSS in Article 9 EMBAG

35
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Interpretation of article 9 para.1:

 The public bodies subject to this law shall disclose the source code of software that they 

develop (or have developed by third parties).....

 … unless the right of third parties or security related reasons preclude this.

1. Own developments + developments contracted out to third parties (public 

procurement) ≠ procurement of already existing software.

2. Exceptions

 Intellectual Property (IP) rights

 Security related reasons →?!?!

Possible exceptions of the EMBAG Art. 9

36
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Article 9 para 4 and 5: Additional Services 

The public bodies subject to this law can offer additional services for support, 

integration or IT-security, if those services serve the fulfiment of public tasks and 

can be provided with proportionate effort.

 The interest to foster the use of OSS trumps fears of a potential market 

distortion. 

 Additional commercial services are allowes, if → cost-covering remuneration

Mandatory OSS Requirement: Additional Services

37
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More information from the Federal Chancellery

38https://www.ch-open.ch/ch-open-hauptversammlung-2024/

https://www.ch-open.ch/ch-open-hauptversammlung-2024/
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What is your experience with Swiss government and open source software?

Where do you see the potential and the challenges of the new Swiss law?

What could be good «security reasons» not to publish open source software?

What should Swiss government focus next?

 Recommendations for public agencies (like «Guidelines for Sustainable Open 

Source Communities in the Public Sector» by the EC)

 Establish Open Source Programme Office (OSPO)

 Create a Center for Digital Sovereignty (as in Germany: ZenDiS)

 Platform for releasing OSS by the public sector (OpenCoDE, code.gouv.fr…)

 etc.

Discussion: Implementing the new Open Source Law

40

https://joinup.ec.europa.eu/sites/default/files/inline-files/2021%20Updated%20Guidelines%20for%20creating%20sustainable%20OS%20communities_1.pdf
https://joinup.ec.europa.eu/sites/default/files/inline-files/2021%20Updated%20Guidelines%20for%20creating%20sustainable%20OS%20communities_1.pdf
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